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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1767/14 

                              State                      

                              -vs- 

                     i) Biren Kalita, 

   ii) Santa Kalita and 

            iii) Nilima Kalita …….. Accused persons.  

u/s-341/352/294/34 IPC 

EVIDENCE RECORDED ON  : 22.06.15, 22.12.15, 31.05.16,     

     06.02.17, 30.01.18 & 13.05.18. 

ARGUMENTS HEARD ON   : 26.09.18. 

JUDGMENT DELIVERED ON  : 26.09.18. 

ADVOCATES APPEARED : 

For the State    : Mr. D. Talukdar, A.P.P. 

For the Accused    : Smti. J. Barman, Advocate. 

 

J U D G M E N T 

 

1.     The prosecution case, in brief, is that a complain was filed on 

26.11.14 in the court of Chief Judicial Magistrate, Nalbari by complainant Sri 

Ramesh Kalita against the accused persons namely Biren Kalita, Santa Kalita and 

Nilima Kalita alleging inter-alia that on 18.11.14, at about 7.00 pm, in the 

evening, he went to the residence of Arabinda Kalita of No.2 Sagarkuchi village 

(Barisupa) to invite his 8 years old son Sri Dharmendra Kalita for a ritual program 

and while he was about to return after inviting, the accused persons chased the 
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informant and threatened him with dire consequence. The accused persons 

restrained the informant in front of residence of accused Santa Kalita and 

assaulted him. Accused Biren Kalita gave a blow on his head by a bamboo 

salakha, but the blow fell on his hand and accused Santa assaulted him on his 

back by a bamboo salakha. The complainant further stated that when one Biplab 

Kalita went to break the fight, he also sustained injury on his knee. Accused 

Nilima also assaulted him and instigated the co-accused to assault him. Accused 

Biren also tried to assault the complainant by means of a dao. It is further stated 

that the accused persons snatched away a bicycle, torch light and Rs.1,500/- 

from the complainant. As the accused persons used to threaten the complainant, 

so, out of fear, he had to flee. It is further alleged that on 29.09.18, at about 

8.39 pm, at night, accused Biren through his Mobile No.9864948754 threatened 

the complainant over phone. Hence, the case. 

2.   On receiving the case, my Ld. Predecessor forwarded the FIR to 

Ghograpar PS for registration. Upon receiving the same, Ghograpar PS registered 

Ghograpar P.S. Case No.261/14 u/s-341/323/506/379/34 IPC and started 

investigation. On completion of investigation the I.O laid charge-sheet against 

accused persons namely Biren Kalita, Santa Kalita and Nilima Kalita u/s-

341/352/294/34 IPC. 

3.   In pursuance of the process issued, the accused appeared before 

the court and on their appearance the copies of the case as per the mandate of 

law u/s-207 Cr.P.C. were furnished to the accused persons. Thereupon prima 

facie case was found against the accused persons u/s- 341/352/294/34 IPC and 

the particulars of the offences u/s- 341/352/294/34 IPC were read over and 

explained to the accused and they were asked whether they will plead guilty of 

the offences charged or claimed to be tried. They had pleaded not guilty and 

claimed to be tried. 

4.  During the trial, the prosecution side examined seven witnesses 

including the I.O and M.O. 313 Cr.P.C. statements of the accused persons were of 

complete denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  
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                            POINTS FOR DETERMINATION  

  •   Whether the accused persons namely Biren Kalita, Santa Kalita 

and Nilima Kalita in furtherance of common intention on 18.11.14, at about 7.00 

pm, in the evening, at village No.2 Sagarkuchi under Ghograpar PS voluntarily 

obstructed informant Ramesh Kalita so as to prevent him from proceeding in the 

direction in which he had right to proceed and thereby committed an offence 

punishable u/s-341  I.P.C.? 

  •  Whether the accused persons namely Biren Kalita, Santa 

Kalita and Nilima Kalita in furtherance of common intention on 18.11.14, at about 

7.00 pm, in the evening, at village No.2 Sagarkuchi under Ghograpar PS assaulted 

or used criminal force to informant Ramesh Kalita and thereby committed an 

offence punishable u/s 352 I.P.C. ?   

  •  Whether the accused persons namely Biren Kalita, Santa 

Kalita and Nilima Kalita in furtherance of common intention on 18.11.14, at about 

7.00 pm, in the evening, at village No.2 Sagarkuchi under Ghograpar PS uttered 

obscene words in a public place causing annoyance to informant Ramesh Kalita 

and thereby committed an offence punishable u/s-294  I.P.C.? 

 

       DISCUSSION, DECISION AND REASONS 

6.         PW.1 is Haripriya Kalita. She deposed that she knew the accused 

persons and the informant. She heard that about 4-5 years ago, one night, there 

was a quarrel between the accused persons and the informant. She did not come 

out at that night. Next morning, she heard about the incident. 

7.         During cross-examination, this witness stated that the incident 

occurred near her residence. She heard that an altercation was going on. 

8.         PW.2 is Sri Biplab Kalita. He deposed that he knew the informant 

Ramesh Kalita. He also knew the accused persons. Accused Nilima is his paternal 

aunt and the other accused persons are his paternal uncles. On 18.11.14, at 

about 7.00 pm, in the evening, he went to the house of village gaonburah and 

while he was returning from the residence of the gaon burah, he heard hue and 
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cry and saw Ramesh Kalita proceeding from the house of Arbinda Kalita. Ramesh 

Kalita told him that accused Santa Kalita, Nilima Kalita and Biren Kalita had an 

altercation with him. While they were proceeding on the road, accused Santa 

Kalita, Nilima Kalita and Biren Kalita assaulted Ramesh Kalita and when he went 

to stop the fight, he was given a blow on his knee. After a day of filing the FIR, 

his statements were recorded in the police station. 

9.         In his cross-examination, he deposed that it is not a fact that he 

was not present in the place of occurrence and he did not see the incident. After 

about 2-3 days, police took his statements. It is not a fact that he did not state 

before the police that at about 7 pm, in the evening, he was proceeding from the 

house of gaon burah; he heard hue and cry and saw Ramesh Kalita coming out 

of the residence of Arbinda Kalita; Ramesh Kalita stating before him that he had 

an altercation with accused Santa Kalita, Nilima Kalita and Biren Kalita; and while 

he was proceeding on the road, accused Santa Kalita, Nilima Kalita and Biren 

Kalita assaulted him and when he went to stop the fight, he was given a blow in 

his knee. He deposed that he took treatment for the injury on his knee. He also 

bled from his knee. He does not remember whether his cloths were smeared with 

blood. It is not a fact that Biren Kalita had to take shelter in the house of Santa 

Kalita because of his aggressiveness. It is not a fact that accused had not 

assaulted Ramesh Kalita and he was also not injured. It is not a fact that he has 

falsely deposed. It is not a fact that he and Ramesh Kalita after getting 

intoxicated  were creating hue and cry due to which Biren Kalita filed a case 

against both of them and hence, he has falsely deposed. 

10.         PW.3 is Rajen Kalita. He deposed that he knew the informant and 

the accused persons as they were from the same village. About 2 ½ years ago, 

he heard that on the previous day, there was a fight between the informant and 

the accused. 

11.         Defence declined to cross-examine this witness. 

12.         PW.4 is Babul Kalita. He also deposed that he knew both the 

parties. About a year ago, one day, in the morning, he heard that a fight had 

taken place between the family members of the informant and the family 

members of the accused. 
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13.         Defence declined to cross-examine this witness. 

14.         PW.5 is Dr. Pranab Jyoti Deka, M.O. He deposed that on 22.11.14, 

he was working at Nilpur State Dispensary. On that day, at about 12 am, he 

examined Ramesh Kalita, male, 47 years, s/o- Late Deben Kalita of village No.2 

Sagarkuchi under Ghograpar PS. On examination, he found no injury. 

         On the same day, he also examined Biplab Kalita, male, 35 years, 

s/o- Sri Bhalu Kalita of village No.2 Sagarkuchi under Ghograpar PS and on 

examination, he found no injury. Ext.1 is the injury report and Ext.1(1) is his 

signature. 

15.         Defence declined to cross-examine the Medical Officer. 

16.         PW.6 is Ramesh Kalita, informant. He deposed that he knew the 

accused persons namely Biren Kalita, Santa Kalita and Nilima Kalita. On 18.11.14, 

at about 7.00-7.30 pm, in the evening, he went to invite Dharmendra Kalita for 

“Garakhiya puja”. Accused Santa Kalita and Nilima Kalita threatened to cut him. 

Thereafter, he was returning to his house when the accused persons waylaid him 

on the village road and the accused persons assaulted him with bamboo pole. 

The accused persons also snatched away his bicycle, Rs.1500/- and a torch light 

from his possession. After 20 days, his cycle was returned by the village 

gaonburah, but he did not get the torch light and the money back. When Biplab 

Kalita went to stop the fight, the accused also assaulted him. He took treatment 

in Nilpur PHC. Thereafter, he filed a complaint in the court and the case was 

forwarded to the police station. Ext.2 is the FIR and Ext.2(1-3) are his signature. 

17.         In his cross-examination, he deposed that the house of the 

accused persons and his house are in the same village. He used to cross that 

road everyday. The house of Dharmendra Kalita is on the other side of the road. 

When he raised hue and cry, Dharmendra Kalita’s family heard his cries. Even the 

villagers heard his cries. The marpit took place for about half an hour. Nilima 

Kalita assaulted him with her hands. He does not know who assaulted him with 

the bamboo pole. Many persons of the village gathered when he was assaulted. 

Amongst the 20-25 persons, he recognized Rajendra Kalita, Prafulla Kalita, Nabin 

Kalita, Mayalata Kalita, Prasanna Kalita, Arup Kalita, Biplab Kalita. Except Biplab 

Kalita the other persons did not come to stop the fight. It is not a fact that he 
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often used to raise hue and cry in intoxicated condition and while proceeding in 

front of the house of the accused and on the day of the incident also, he fell 

down on the road in intoxicated condition. He filed the complaint after three days 

of the incident. He saw injury on his head and he was bleeding. His statements 

were recorded after 15 days of the incident in the police station. His cloths 

smeared with blood and the bamboo pole were not seized by the police. It is not 

a fact that he did not state before the police that his cycle was given by the gaon 

burah to him after 10 days of the incident. He took treatment on the next day. It 

is not a fact that the accused persons did not assault him and he has falsely 

deposed. 

18.         PW.7 is I.O Babul Ch. Saikia. He deposed that on 04.12.14, he was 

working at Ghograpar PS as Attached Officer. On that day, informant Ramesh 

Kalita filed a written FIR in the Ghograpar PS. The same was registered as 

Ghograpar PS Case No.261/14 u/s-341/323/506/379/34 IPC and he was given 

the task of investigation. He recorded the statement of the complainant in the 

police station. He visited the place of occurrence, drew the sketch map. The 

victims themselves went to medical. He recorded the statement of the witnesses. 

During investigation, he did not find material u/s-323/379/506 IPC. He went to 

the house of the accused persons and called them to police station. He recorded 

the statements of the accused persons in the police station and allowed them to 

go on bail as there was no material u/s-379 IPC during the investigation. He 

collected the victim's medical report on 13.12.14. On completion of investigation, 

he filed charge-sheet against the accused persons namely Biren Kalita, Santa 

Kalita and Nilima Kalita u/s-341/352/294/34 IPC. Ext.3 is the charge-sheet and 

Ext.3(1) is his signature. 

19.         In his cross-examination, the I.O revealed that  the complainant 

filed a written complain on 26.11.14 in the court of CJM, Nalbari which was 

forwarded to Ghograpar PS for registration. The Ghograpar PS accordingly 

registered the same. He recorded the statement of witness Biplab Kalita on 

04.12.14 in the PS premise. He did not state before him that he went to the 

house of Gaon burah after the incident and he heard hulla there, Ramesh Kalita 

coming out from the house of Arbinda Kalita, there being an altercation between 

Ramesh Kalita and accused Biren, Santa and Nilima. He also did not state that 

Santa Kalita, Nilima Kalita and Biren Kalita assaulted Ramesh Kalita and when he 
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went to stop the fight, he was injured in his knee. It is not a fact that he has not 

visited  the place of occurrence and filed charge-sheet against the accused 

persons without proper investigation. 

20.         These are the materials on record. 

21.         Upon perusal of the evidence of PW6 Ramesh Kalita it is found 

that the informant stated in his evidence that on 18.11.14 at about 7/7:30 p.m., 

informant went to visit the house of one Arabinda Kalita situated in Borishupa. 

He stated that while proceeding to the house of Arabinda Kalita, the accused 

Santa Kalita and Nilima Kalita threaten to kill him. Thereafter, he returned to his 

house and even while returning back all the three accused persons restrained 

him on the road, assaulted him with bamboo pole. He also stated that the 

accused persons snatched his bicycle, Rs.1500/- and a torch light. He stated that 

he got his bicycle after ten days from his Gaonburha. But he did not got his 

touch light and cash. Thereafter he stated that one Biplap Kalita (PW2) came to 

safe him but he to assault by the accused persons. Thereafter he had taken 

treatment at Nilpur P.H.C. Thereafter, he filed FIR Ext.2 and Ext.2(1), Ext.2(2) 

and Ext.2(3) are his signatures. 

22.           I have perused the complaint Ext.1 which was filed in the court of 

C.J.M., Nalbari and later on send to the Ghagrapar P.S., for registering a case and 

investigating the matter. From the perusal of Ext.2 is is seen that the date of the 

incident is stated to be on 18.11.14 and the complaint was filed in the court on 

26.11.14 i.e., after a gap of eight days of the occurrence of the incident. In Ext.1 

the complaint, complainant has stated the delay of lodging the complaint as 

mutual discussion for resolving the matter as well as being busy in his own 

treatment. However, in his evidence in court, the complainant has not stated the 

reason of delay in lodging the complaint. Neither PW6 Ramesh Kalita has stated 

that village discussion took place after the occurrence to resolve the matter 

amicably in the village. The informant stated that many people of the village had 

gathered when the incident occurred and among these twenty/ twenty five 

persons Rajendra Kalita, Prafulla Kalita, Nabin Kalita, Mailata Kalita, Prasana 

Kalita, Arup Kalita and Biplap Kalita and many other persons were present but 

none of them came to save him except PW2 Biplap Kalita but PW2 Biplap Kalita 

ddi not corroborated regarding the presence of other villagers in the place of 
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occurrence. Already doubt has arisen in the mind of the court regarding the delay 

in filing the FIR, as PW6 has not been satisfactorily explained the delay of eight 

days in filing the case. It is necessary to look for corroboration. Accordingly, 

when we peruse the evidence of PW2 Biplap Kalita it is seen that this witness 

stated that on 18.11.14 this witness was returning from the house of the village 

Gaonburha when he saw PW6 Ramesh Kalita coming out of the house of one 

Arabinda Kalita. When PW2 and PW6 were proceeding on the road PW6 informed 

PW2 that the accused persons had started an altercation with him. Thereafter all 

the accused persons restrained him and started assaulting PW6 Ramesh Kalita 

and when this witness returned he is also given a blow on his knee. This witness 

stated that there was bleeding from his knee. There is reason to doubt the 

evidence of PW2 because this witness did not state before the I.O., that on that 

day when he went to the house of village Gaonburha, he saw Ramesh Kalita 

coming from the house of Biplap Kalita, Ramesh Kalita telling him that the 

accused persons had an altercation with him, accused persons assaulted Ramesh 

Kalita and when he tried to stop them they were injured in his knee. This 

omission to state the above is contradiction due to which it is doubtful whether 

PW2 Biplap Kalita was present in the place of occurrence. Furthermore, doubt 

also arisen because when PW2 went to intervene in the fight he was assaulted 

and sustained injuries in his knee but surprisingly he did not lodged any case in 

the nearest police station and did not report the matter of assault. Therefore, I 

find the evidence of PW2 to be unreliable. 

23.             Coming to the evidence of PW1 Haripriya Kalita. This witness stated 

that on the night of the incident she was inside her house and she only heard 

altercation outside. She stated that she did not came out of her house. This 

witness did not see any assault taken place and therefore she has not 

corroborated PW6 regarding the assault. PW3 Rajen Kalita is hearsay witness. 

PW4 Babul Kalita is also a hearsay witness but there is nothing relevant to 

discussion in the evidence of PW3 and PW4. PW5 Dr. Pranabjyoti Deka is the 

M.O., who had examined PW6 Ramesh Kalita and PW2 Biplap Kalita on 22.11.14 

after about four days of the incident and the M.O., has not find in the body of 

PW2 and PW6 during their medical examination. Therefore the medical evidence 

on record has also not supported the injuries sustained by PW6 and PW2. The 

I.O., PW7 has not recorded the evidence of any other wetnesses like Arabinda 
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Kalita or the village Gaonburha in order to bring out the true facts of the case. 

PW6 alleging that accused persons were waylaid him, assaulted him, snatched 

away his bicycle, torch light and Rs.1500/- from his possession but instead of 

going to the nearest P.S., to report the incident of assault, the informant waited 

for eight long days and then came to court and file a complaint. As already 

discussion above as the informant failed to state that steps were taken for 

resolving the conflict in the village by mutual discussion I find it hard to believe 

that explanation of delay of eight days which is stated in the complaint Ext.2. 

Furthermore, although it has stated in Ext.2 that complainant failed to file a case 

immediately due to his injuries, the injury report belies the explanation as stated 

in the complaint. Hence, I find the reason of explanation of delay not be a 

satisfactory one. The delay of eight days being not properly explained, the fear of 

exaggerated version of incident being lodged in the form of Ext.2 is most likely. 

Hence, I find the evidence of PW1 to be not reliable. The complaint not being a 

spontaneous one, the danger of introduction of a coloured version of the incident 

could not be a relied upon.   

24.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused persons namely 

Biren Kalita, Santa Kalita and Nilima Kalita are acquitted of the offences u/s-

341/352/294/34 IPC and they are set at liberty forthwith. 

25.   Bail bonds will stand cancelled after six months. 

26.   Judgment is written in separate sheets and delivered in open 

court.  

  Given under my hand and seal of this court on this the 26th  day of 

September, 2018. 

                        

                                                         (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                               Nalbari.   
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 Dictated and corrected by me 

             

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   

 

 

 

 

 

 

 

 

A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1- Hari Priya Kalita. 

PW.2- Biplab Kalita. 

PW.3- Rajen Kalita. 

PW.4- Babul Kalita. 

PW.5- M.O Dr. Pranab Jyoti Deka. 

PW.6- Ramesh Kalita, informant. 

PW.7- I.O Babul Ch. Saikia. 

    

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1    - Injury report. 

Ext.1(1)  - Signature of Dr. Pranab Jyoti Deka. 

Ext.2    - FIR. 

Ext.2(1-3))  - Signature of informant Ramesh Kalita. 
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Ext.3    - Charge-sheet. 

Ext.3(1)  - Signature of I.O Babul Ch. Saikia. 

 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                 Nalbari.   

 


